
Bursell v. General Elec. Co.
E.D.N.C.,2003.

Kenneth R. BURSELL, Plaintiff,
v.

GENERAL ELECTRIC COMPANY, Defendant.
No. 5:02-CV-40-BO(3).

Jan. 24, 2003.

Participant in employee benefit plans, which were
governed by Employee Retirement Income Security
Act (ERISA), brought state court action, challen-
ging denial of disability benefits under plans. Ac-
tion was removed. On cross-motions for summary
judgment, the District Court, Boyle, Chief Judge,
held that: (1) de novo standard of review applied to
plan administrator denial of participant's claim for
short-term disability (STD) benefits; (2) court's de
novo review of benefits denial would be limited to
information that was before administrator at time of
its decision; (3) fact questions as to whether parti-
cipant was “totally disabled” by his mental condi-
tion, as required to receive STD benefits, and as to
whether employee was also entitled to long-term
disability (LTD) and pension disability benefits,
precluded summary judgment on participant's
ERISA benefits claims; (4) ERISA preempted parti-
cipant's state law claims for breach of contract and
violations of North Carolina Wage and Hour Act
(NCWHA); and (5) participant had no right to jury
trial with respect to his ERISA benefits claims.

Motions granted in part, and denied in part.
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ployee Retirement Income Security Act of 1974, §
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(Formerly 296k26)
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participant. Employee Retirement Income Security
Act of 1974, § 502(a)(1)(B), 29 U.S.C.A. §
1132(a)(1)(B).
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231Hk684 Standard and Scope of Re-
view

231Hk686 k. De Novo. Most Cited
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(Formerly 296k139)
Short-term disability (STD) plan did not clearly
grant plan administrator discretionary authority to
determine eligibility for benefits, and thus de novo
standard of review applied, under ERISA, to ad-
ministrator's denial of participant's claim for STD
benefits. Employee Retirement Income Security
Act of 1974, § 502(a)(1)(B), 29 U.S.C.A. §
1132(a)(1)(B).
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231H Labor and Employment
231HVII Pension and Benefit Plans
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231Hk691 k. Record on Review. Most
Cited Cases

(Formerly 296k139)
District court conducting de novo review of ERISA
benefits claims should generally consider only
evidentiary record that was presented to plan ad-
ministrator, and court should exercise its discretion
to consider additional evidence only when circum-
stances clearly establish that additional evidence is
necessary to conduct adequate de novo review of
benefit decision. Employee Retirement Income Se-
curity Act of 1974, § 502(a)(1)(B), 29 U.S.C.A. §
1132(a)(1)(B).
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231H Labor and Employment
231HVII Pension and Benefit Plans

231HVII(K) Actions
231HVII(K)5 Actions to Recover Benefits

231Hk691 k. Record on Review. Most
Cited Cases

(Formerly 296k139)
District court's de novo review of plan administrat-
or's denial of participant's claim for short-term dis-
ability (STD) benefits under ERISA plan would be
limited to information that was before administrator
at time of its decision, absent showing that addi-
tional evidence was necessary for court to conduct
adequate de novo review of decision. Employee Re-
tirement Income Security Act of 1974, §
502(a)(1)(B), 29 U.S.C.A. § 1132(a)(1)(B).

[8] Federal Civil Procedure 170A 2497.1

170A Federal Civil Procedure
170AXVII Judgment

170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases

170Ak2497 Employees and Employ-
ment Discrimination, Actions Involving

170Ak2497.1 k. In General. Most
Cited Cases
Fact questions as to whether participant in employ-
ee benefit plans was “totally disabled” by his men-
tal condition, as required to receive short-term dis-
ability (STD) benefits, and as to whether employee
was entitled to long-term disability (LTD) and pen-
sion disability benefits, precluded summary judg-
ment on participant's ERISA benefits claims. Em-
ployee Retirement Income Security Act of 1974, §
502(a)(1)(B), 29 U.S.C.A. § 1132(a)(1)(B).

[9] Labor and Employment 231H 712

231H Labor and Employment
231HVII Pension and Benefit Plans

231HVII(K) Actions
231HVII(K)7 Costs and Attorney Fees

231Hk712 k. Result or Outcome of
Litigation. Most Cited Cases

(Formerly 296k143, 296k88)
In ERISA cases, award of attorneys' fees may only

be granted to the prevailing party. Employee Re-
tirement Income Security Act of 1974, § 2 et seq.,
29 U.S.C.A. § 1001 et seq.

[10] Labor and Employment 231H 2177

231H Labor and Employment
231HXIII Wages and Hours

231HXIII(A) In General
231Hk2177 k. Preemption. Most Cited

Cases
(Formerly 255k80(1) Master and Servant)

States 360 18.46

360 States
360I Political Status and Relations

360I(B) Federal Supremacy; Preemption
360k18.45 Labor and Employment

360k18.46 k. In General. Most Cited
Cases
ERISA preempted employee's state law claims for
breach of contract and violations of North Carolina
Wage and Hour Act (NCWHA), which were related
to denial of employee's claim for disability benefits
under ERISA employee benefit plan. Employee Re-
tirement Income Security Act of 1974, § 514(a), 29
U.S.C.A. § 1144(a); West's N.C.G.S.A. § 95-25.6.

[11] Jury 230 14(1.4)

230 Jury
230II Right to Trial by Jury

230k14 Particular Actions and Proceedings
230k14(1.4) k. Employment and Labor

Relations Cases. Most Cited Cases
Participant in employee benefit plan had no right to
jury trial with respect to his claim for disability be-
nefits under ERISA. Employee Retirement Income
Security Act of 1974, § 502(a)(1)(B), 29 U.S.C.A.
§ 1132(a)(1)(B).

*462 Andrew O. Whiteman, Hartzell & Whiteman,
Raleigh, NC, for Kenneth R. Bursell, plaintiff.
John J. Doyle, Jr., Constangy, Brooks & Smith, Jill
Stricklin Cox, Constangy, Brooks & Smith, Win-
ston-Salem, NC, for General Electric Company, de-
fendant.
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ORDER
BOYLE, Chief Judge.
This case is before the Court on Plaintiff's and De-
fendant's cross-Motions for Summary Judgment
pursuant to Rule 56 of the Federal Rules of Civil
Procedure. The underlying Complaint alleges
wrongful denial of disability benefits in violation of
the Employee Retirement Income Security Act of
1974 (“ERISA”), 29 U.S.C. § 1001, et seq. For the
reasons stated below, Plaintiff's Motion for Sum-
mary Judgment will be DENIED and Defendant's
Motion will be GRANTED IN PART and DENIED
IN PART.

*463 BACKGROUND

Plaintiff Kenneth R. Bursell (“Bursell”) was an
hourly employee at a General Electric (“GE”) facil-
ity in Wilmington, North Carolina from 1979 until
his retirement on August 1, 2000. Bursell worked
the second shift in the shipping/receiving area of
the Wilmington facility's Aircraft Division until
February 2000, when he transferred to the facility's
Nuclear Division as a utility operator.

A. General Electric Disability Benefits

Various employment benefits are available to GE
employees, including short-term disability (“STD”)
benefits, long-term disability income (“LTD”) be-
nefits, regular pension benefits, disability pension
benefits, and medical, dental, and vision benefits.
Because Plaintiff's claim involves STD, LTD, and
disability pension benefits, the Court will discuss
the administration and eligibility requirements of
these plans.

1. Short-term Disability Benefits

Eligible employees may receive salary continuation
for up to 26 weeks under GE's STD Plan. Claims
for STD benefits are administered at GE's Disabil-
ity Benefits Center (the “Center”) in Eden Prairie,
Minnesota. STD Plan documents state that an em-
ployee is eligible for STD benefits “[i]f you be-
come totally disabled as a result of a non-
occupational sickness, accident or pregnancy while
you are participating in the Plan.”Def.'s Ex. A-1.

The GE Benefits Handbook (the “Handbook”) fur-
ther explains that “[t]o qualify for STD benefits,
you must be under the care of a doctor whose certi-
fication of your disability is approved by the cen-
ter.” Def's Ex. B-3. The Handbook also defines
total disability as the inability to “[p]erform the
regular duties of your own job.” Def's Ex. B-2; C-2.

The STD plan provides as follows:
Determinations of all benefit payments under the
Plan will be made by the carrier. Accordingly, the
management and control of the operation and ad-
ministration of the claim procedures under the Plan,
including the review and payment or denial of
claims and the provision of a full and fair review of
claim denial pursuant to Section 503 of the Act,
shall be vested in the carrier.

Def.'s Ex. A-6.

2. Long-term Disability Benefits

If an employee remains disabled at the end of the
26-week STD period, he or she may qualify for
LTD benefits. The LTD plan that applies to hourly
employees, including Bursell, is administered by
MetLife. To qualify for LTD benefits, an employee
must be “absent due to total disability.” Def.'s Ex.
D-1. Plan documents define “total disability” as fol-
lows:
“Total disability” means that an employee is, be-
cause of illness or injury, unable to engage in any
gainful occupation for which he is reasonably fitted
by education, training or experience and is under
the care of a physician or psychologist, if neces-
sary, for any treatment of his disability. However,
during the first 12 months of absence because of
disability (effective for disabilities commencing on
[or] after January 1, 1994, 18 months for occupa-
tional disabilities), the employee will be considered
totally disabled if he is unable, because of illness or
injury, to perform any and every duty of his occu-
pation held prior to his date of disability, lay off or
leave of absence.

Def.'s Ex. D-9.

The LTD plan further provides that “[t]he carrier
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solely is responsible for providing the benefits un-
der this Plan” and “[t]he carrier will make all de-
cisions on claims.” Def.'s Ex. D-6.

*464 3. Disability Pension

According to the Handbook, GE employees are eli-
gible for a disability pension if they become (1)
permanently disabled; (2) as verified by a physician
designated by GE; (3) while on active status and
participating in the GE Pension Plan. Def.'s Ex. B-
5; C-5. Permanent disability under this plan re-
quires that the employee be “permanently impaired
and unable to perform your present job or any other
available Company job for which you are reason-
ably suited by education, training or experience.”
Id.

B. Plaintiff's Case History

Bursell's claim for benefits is based on mental
health problems. Bursell alleges that these problems
were triggered by an incident at work on October
26, 1999. At that time, Bursell worked in GE's ship-
ping department. Bursell alleges that he was taken
out of work by his supervisor and escorted to a con-
ference room to meet with Andrea Hughes
(“Hughes”), a human resources employee. Hughes
allegedly questioned Bursell about two laptop com-
puters that were missing from the shipping area.
According to Bursell, Hughes accused Bursell of
theft and suspended him from work. Bursell claims
that he was directed to clean out his locker and es-
corted from the building by security guards. He was
summoned to the facility several days later and giv-
en notice that he was being placed on Decision
Making Leave (“DML”). Bursell appealed this ac-
tion through GE's peer review counsel. Bursell
claims that this panel cleared him of the theft
charges but gave him a mild reprimand for being
outside of his work area at one point during the
evening in question.

According to GE's version of these events, Hughes
investigated and interviewed a number of employ-
ees, including Bursell, about the theft. At the con-
clusion of the investigation, a temporary employee
was released from his assignment, and Bursell and

a co-worker were placed on DML. According to
GE, no theft charges were ever leveled against
Bursell, and he was placed on DML for (1) failing
to secure GE property, (2) failing to notify his su-
pervisor that property under his control was miss-
ing, and (3) being away from his work area without
permission in violation of company rules. GE
claims that the peer review did not “clear” Bursell
of any charges but did reduce his DML to a written
reprimand, a lesser form of discipline.

Bursell alleges that, after returning to work, he ex-
perienced a severe reaction to the way he had been
treated during the theft incident. On December 14,
1999, Bursell sought treatment from his primary
care physician, Dr. Wortman, who prescribed an
anti-depressant. Bursell met with a psychiatrist, Dr.
William Koff, on January 14, 2000. Dr. Koff was a
service provider with GE's Employee Assistance
Program. According to Dr. Koff's notes, Bursell felt
“devastated” and “anxious in public” and claimed
that “acquaintances now see him differently.” Pl.'s
Ex. 3 at 229-30. Dr. Koff prescribed a different
anti-depressant. Then, on May 3, 2000, Bursell saw
Dr. Robert H. Weinstein. Dr. Weinstein's report in-
dicates that Bursell changed doctors because of
confidentiality concerns. According to Bursell, Dr.
Weinstein diagnosed Bursell's condition as major
depression with obsessions and prescribed medica-
tion and supportive therapy dealing with grief and
rejection.

On Friday, July 7, 2000, Bursell claims that he saw
Andrea Hughes from a distance and became so
angry that he thought about grabbing and choking
her. Bursell claims that he was fearful that he might
become violent and left the facility immediately.
The following Monday, July *465 10, 2000, Bursell
went to the Human Resources Office and advised
employee Donna Daly that he had to leave GE right
away. Bursell filled out the paperwork to begin
early retirement on August 1, 2000. Bursell did not
return to work after July 10, 2000.

Bursell contacted the GE Disability Center on July
14, 2000 and filed a STD claim. According to GE,
Bursell told the Center at that time that he was hav-
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ing no symptoms and had not seen his doctor in ap-
proximately three weeks. The Center sent a func-
tional capacity survey form to Dr. Weinstein on Ju-
ly 14, 2000. On July 21, 2000, Dr. Weinstein faxed
a note to the Center claiming that Bursell was dis-
abled as of July 10, 2000 with depression and ob-
session due to work stress. Def.'s Ex. F-2. Dr.
Weinstein also faxed the completed functional ca-
pacity survey form to the Center on July 21, de-
scribing Bursell's symptoms as “panic” and listing
“X” as Bursell's return to work date. Def.'s Ex. E-
16, 17.

On July 21, 2000, GE denied Bursell's claim for
STD benefits because he had not been seen by a
physician or assessed as disabled during the relev-
ant period (from July 10 forward). According to
GE, Bursell contacted the Center on July 26, 2000
and stated that he had seen Dr. Weinstein that day.
Def.'s Ex. F-3. The Center then notified Dr. Wein-
stein that GE needed any information gathered at
the July 26 appointment to support Bursell's claim
of disability. Id.

On August 1, 2000, the Center received Bursell's
appeal of the denial of his claim, along with a new
functional capacity survey from Dr. Weinstein
dated August 1, 2000. This survey diagnosed
Bursell with depression, described his symptoms as
“rage and homocidal [sic] thoughts on the job,” and
stated that his functioning was “OK unless at
work.” Def.'s Ex. E-22. The Center had Dr.
Dorothy Dugger conduct an independent physician
advisor (PA) review of Bursell's claim, during
which she reviewed the medical evidence and con-
ferred with Dr. Weinstein. According to Dr. Dug-
ger's notes, Dr. Weinstein said that Bursell was not
really dangerous, was fully functional in his daily
life, and could do his job with no difficulty for a
different employer. Def.'s Ex. F-4. Dr. Dugger re-
commended that Bursell's claim be denied because
he was not “psychiatrically incapable of performing
job functions” and was capable of performing his
job duties for another employer. Def.'s Ex. F-5.

The Center denied Bursell's STD claim and sent
Bursell a letter on August 7, 2000 explaining that

“based on the medical and clinical information
provided, the PA has determined that there is no
medical necessity to substantiate continued absence
from work beyond 07/09/2000.”

Bursell filed administrative appeal forms dated Au-
gust 11 and 18, 2000. According to Bursell, GE re-
quested medical records from Dr. Weinstein and
Dr. Wortman on August 21, 2000. On September 6,
2000, the Center had Dr. William Hague perform a
PA review. After reviewing the medical data, Dr.
Hague recommended that the denial be upheld,
finding that Bursell's problem was “not a psychiat-
ric disability” but rather a reaction to a human re-
source problem and a refusal to work things out.
Def.'s Ex. F-7. In a letter dated September 20, 2000,
the Center upheld its denial of Bursell's STD claim.

On March 13, 2001, Bursell appealed again. GE re-
sponded on March 15, 2001, stating that its prior
decision had been based on a PA review and the de-
cision of the GE appeals board. The letter informed
Bursell that he was not eligible for LTD benefits
until he received 26 weeks of STD benefits and in-
dicated that Bursell *466 would need to submit new
medical information to support his claim of disabil-
ity. Pl.'s Ex. 3 at 325.

On March 30, Bursell submitted additional medical
records indicating that he had been treated by Dr.
Kevin Etter on September 1, 2000, October 27,
2000, and March 16, 2001. Bursell claims that he
first saw Dr. Etter on August 24, 2000, and Dr. Et-
ter diagnosed his condition as post-traumatic stress
disorder, depression, and alcohol abuse. Pl.'s Ex. 3
at 316-17. However, GE contends that this August
24, 2000 diagnosis was made by a social worker
Lee Hasty, and Dr. Etter's actual diagnosis was
“Major Depressive Episode-Partial Remission” on
September 1, 2000. GE also claims that Dr. Etter's
notes did not indicate an inability to work. Def.'s
Ex. E-29, 30.

The Center had Dr. Hague conduct another PA re-
view. After reviewing Bursell's records and speak-
ing to Dr. Weinstein, Dr. Hague concluded that
Bursell did not have a psychiatric disability and re-
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commended that the denial be upheld. In a letter
dated May 10, 2001, the Center denied Bursell's ap-
peal, claiming that the new medical data did not in-
dicate that he was disabled from July 10 to July 31,
2000.

On June 4, 2001, Dr. Weinstein sent a letter to the
Center clarifying that Bursell's diagnosis on July
10, 2000 was “Major Depression with Panic and
Obsessions.” Def.'s Ex. E-34. The Center had Dr.
Craig Coenson perform another PA review on June
24, 2001. On June 29, 2001, Dr. Coenson con-
cluded that Bursell's functional capacity was not
impaired, and the Center informed Bursell that the
PA review did not support a finding of disability.
Def.'s Ex. F-11.

On July 20, 2001, the Center received a note from
Dr. Weinstein dated July 17, 2001. The letter stated
that, though Dr. Weinstein had not seen Bursell for
“quite some time,” Bursell and his wife had visited
him that day for medication and “to obtain this let-
ter.” Def.'s Ex. E-35. Dr. Weinstein stated that
Bursell was disabled from all occupations, and he
changed Bursell's diagnosis to possible post-
traumatic stress disorder. Id.

After receiving this letter, the Center had Dr. Hague
perform another PA review. Dr. Hague reviewed
the medical file and spoke to Dr. Weinstein. Based
on this review, he concluded that “[t]his data does
not indicate disability in July of last year or sub-
sequently [through] prior reviews that we had with
Dr. Weinstein (5/01, and 6/01), but seems to indic-
ate increased [symptoms] at visit with [Dr.] Wein-
stein and in recent past.” Def.'s Ex. F-12.

On November 11, 2001, Bursell submitted addition-
al documents to the Center, including a note dated
October 24, 2001 from Dr. Weinstein and notes
from Bursell's visits to Dr. Koff, indicating a dia-
gnosis of “Adjustment Disorder with Mixed Fea-
tures” in January 2000. Def.'s Ex. E-10, 11. Ac-
cording to GE, Dr. Koff's notes did not indicate that
Bursell was unable to work at GE. Id.

Dr. Hague reviewed Bursell's records again at this
point and concluded that there was no new or relev-

ant data that would alter the prior disability determ-
inations. Accordingly, the Center denied Bursell's
final administrative appeal on November 29, 2001.

C. Procedural Background

On December 17, 2001, Plaintiff filed a Complaint
in Wake County Superior Court alleging failure to
pay benefits, breach of contract, and violation of
the North Carolina Wage and Hour Act
(“NCWHA”). On January 18, 2002, Defendant filed
a Notice of Removal to this Court, arguing that
Plaintiff's claim was governed by ERISA. Plaintiff
now contends that Defendant's denial of disability
benefits violated*467 § 502(a)(1)(B) of ERISA, 29
U.S.C. § 1132(a)(1)(B). Plaintiff filed his Motion
for Summary Judgment on October 31, 2002, and
Defendant filed its Motion for Summary Judgment
on November 1, 2002.

ANALYSIS

A. Summary Judgment Standard

A court may grant summary judgment only if there
is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of
law. Fed.R.Civ.P. 56(c); Celotex Corp. v. Catrett,
477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986). The court must determine “whether the
evidence presents a sufficient disagreement to re-
quire submission to a jury or whether it is so one-
sided that one party must prevail as a matter of
law.” Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 251-52, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986). The moving party bears the initial burden to
show the court that there is an absence of a genuine
issue concerning any material fact and that the non-
moving party cannot prevail. See Celotex, 477 U.S.
at 325, 106 S.Ct. 2548. In order to survive the mo-
tion, the non-moving party must then show that
there is “evidence from which a jury might return a
verdict in his favor.” Anderson, 477 U.S. at 257,
106 S.Ct. 2505. The court must accept all of the
non-moving party's evidence as true and will view
all inferences drawn from the underlying facts in
the light most favorable to the non-moving party.
See id. at 255, 106 S.Ct. 2505.
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B. Standard of Review

[1] As an initial matter, this Court must determine
the proper standard for reviewing Defendant's deni-
al of Plaintiff's claim. The United States Supreme
Court has held that “a denial of benefits challenged
under § 1132(a)(1)(B) is to be reviewed under a de
novo standard unless the benefit plan gives the ad-
ministrator or fiduciary discretionary authority to
determine eligibility for benefits or to construe the
terms of the plan.” Firestone Tire & Rubber Co. v.
Bruch, 489 U.S. 101, 115, 109 S.Ct. 948, 103
L.Ed.2d 80 (1989). If “the language of the plan
confers discretion on the administrator to determine
eligibility or to construe terms of the plan, then a
court reviews the decision to deny benefits for ab-
use of discretion.” Feder v. Paul Revere Life Ins.
Co., 228 F.3d 518, 522 (4th Cir.2000).

[2][3][4] A district court must “decide de novo
whether the plan's language grants the administrator
discretion to determine the claimant's eligibility for
benefits ...”Id.No specific phrases or terms are re-
quired to trigger abuse of discretion review. See
Gallagher v. Reliance Standard Life Ins. Co., 305
F.3d 264, 268 (4th Cir.2002). “The plan's intention
to confer discretionary authority on the plan admin-
istrator or fiduciary, however, must be clear.” Id. In
addition, any ambiguity in an ERISA plan must be
construed against the drafter and in accordance with
the reasonable expectations of the insured. See id.
at 269.

[5] STD plan documents state that
“[d]eterminations of all benefit payments under the
Plan will be made by the carrier. Accordingly, the
management and control of the operation and ad-
ministration of the claim procedures under the Plan,
including the review and payment or denial of
claims and the provision of a full and fair review of
claim denial pursuant to Section 503 of the Act,
shall be vested in the carrier.” Def.'s Ex. A-6. In ad-
dition, the Handbook states that “[t]he plan admin-
istrator or a designated representative, such as the
benefits administrator, the Pension Board or an in-
surer of benefits, has the authority and responsibil-
ity to interpret the provisions of the respective

plans. The nature of this authority and the discre-
tion afforded*468 these persons are detailed in the
applicable plan documents.” Def.'s Ex. B-6, C-6.

Two district courts have previously examined the
language of GE's STD plan to determine whether it
grants discretionary authority. First, in Carter v.
General Electric Co., 2001 WL 170464 (N.D.Ill.
Feb. 20, 2001), the court concluded that plan lan-
guage was not sufficient to “rebut the presumption
of plenary review” and “does not come close to
granting ‘the carrier’ discretion to determine bene-
fits or interpret the terms of the Plan.”Id. at *4. In
addition, the court held that the language in the
Handbook was insufficient to confer discretionary
authority:
While the language arguably contains the ‘requisite
if minimum clarity’ to confer discretion upon GE,
the problem is that it cannot be found anywhere in
the STD Plan document itself ... In other words,
this appears to be a case in which the Plan is silent
with respect to the administrator's discretion but the
[Handbook] expressly confers such discretion. Oth-
er courts facing this situation have concluded that,
unless the Plan affirmatively grants discretion, the
default rule of de novo review applies, even if the
[Handbook] provides otherwise ... This makes
sense because it is the Plan, not the [Handbook],
that forms the contract between the administrator
and the beneficiary.

Id. at *5.

In contrast, the Middle District of North Carolina
recently concluded that GE's STD plan “confers
sufficient discretion upon the Disability Center so
as to support the use of the abuse of discretion
standard in reviewing this matter.” Starnes v. Gen-
eral Electric Co., 201 F.Supp.2d 549, 556
(M.D.N.C.2002). The court found that the plan lan-
guage “demonstrates that the Disability Center is
charged with the authority to determine the eligibil-
ity of claimants seeking disability benefits.” Id. The
court also stated that “the fact that the Disability
Center is responsible for controlling the appeal of
denied claims indicates that it is the ultimate de-
cisionmaker with respect to benefits under the Dis-
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ability Plan.”Id.

Weighing these two positions, the Court believes
that the court in Carter reached the better conclu-
sion. While the plan states that the carrier will have
some decision-making authority, it does not clearly
indicate that this authority is final. See Gallagher,
305 F.3d at 270 n. 6 (“Final authority to make eli-
gibility determinations is not delegated by ‘the
mere fact that a plan requires a determination of eli-
gibility or entitlement by the administrator, or re-
quires proof or satisfactory proof of the applicant's
claim, or requires both a determination and proof
...”).

In Gallagher, the Fourth Circuit stressed that “[i]f a
plan does not clearly grant discretion, the standard
of review is de novo.”Id. at 269. It certainly would
have been possible for GE to draft its STD plan in a
manner that more clearly conferred discretionary
authority. See Ellis v. Metro. Life Ins. Co., 126 F.3d
228, 230 (“The Plan vests MetLife, a fiduciary un-
der the Plan, with discretionary authority to inter-
pret the terms of the plan and to determine eligibil-
ity for and entitlement to plan benefits in accord-
ance with the terms of the plan.”). The Court be-
lieves that GE's failure to be careful and complete
in defining the scope of authority under the plan
should not operate against the insured. See Galla-
gher, 305 F.3d 264, 269 (“Any ambiguity in an
ERISA plan ‘is construed against the drafter of the
plan ...’ ”). See also Perugini-Christen v.
Homestead Mortgage Co., 287 F.3d 624, 626 (7th
Cir.2002) (“Because it is not clear from the plan
language which interpretation is the correct one, we
find that Reliance failed to reserve discretionary au-
thority.”*469 ); Kinstler v. First Reliance Standard
Life Ins. Co., 181 F.3d 243, 252 (2d Cir.1999)
(“[T]he needless ambiguity in the wording of the
policy should be resolved against First Reliance.”).
Accordingly, the Court concludes that the plan lan-
guage does not clearly grant GE discretionary au-
thority and the proper standard of review is de
novo.

C. The Scope of Review

[6][7] Finally, before turning to the parties' motions
for summary judgment, the Court must determine
what evidence may be considered in reviewing
Plaintiff's claim. Courts conducting de novo review
of ERISA benefits claims should generally consider
only the evidentiary record that was presented to
the plan administrator. See Quesinberry v. Life Ins.
Co. of N. Am., 987 F.2d 1017, 1025 (4th Cir.1993).
A court should exercise its discretion to consider
additional evidence only “when circumstances
clearly establish that additional evidence is neces-
sary to conduct an adequate de novo review of the
benefit decision.” Id.

In this case, Plaintiff asks the Court to consider
evidence beyond the administrative record, includ-
ing responses to interrogatories, deposition testi-
mony, and correspondence from Plaintiff's attorney.
The Court notes that both Plaintiff and Defendant
relied extensively on deposition testimony and oth-
er evidence outside the administrative record in
their summary judgment memoranda. However, the
Court does not believe that additional evidence is
necessary for its review. Though Plaintiff argues
that this case involves “complex medical issues and
the credibility of medical experts,” the Court be-
lieves that the evidence in this case can be under-
stood based upon the administrative record. There-
fore, the Court will limit its review to the informa-
tion that was before the GE Benefits Center at the
time of its benefits determination.

D. Plaintiff's Motion for Summary Judgment

1. STD Benefits

[8] Plaintiff claims that he is entitled to summary
judgment because the evidence shows that he was
eligible for STD benefits. Plaintiff bases this claim
on the fact that his treating physician, Dr. Wein-
stein, certified that he was unable to work due to
mental illness and two other psychiatrists sub-
sequently concluded that Plaintiff was suffering
from a mental disorder.

As Defendant points out, Plaintiff had a relative
small “window” in which to qualify for STD bene-
fits. Plaintiff formally gave notice of his retirement
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from GE and went to work for the last time on July
10, 2000. His retirement became effective on Au-
gust 1, 2000, making July 31, 2000 his last day as a
GE employee. Therefore, if Plaintiff was not
“totally disabled” between July 10 and July 31,
2000, he would not qualify for STD benefits, even
if he subsequently became disabled.

Defendant claims that its decision to deny benefits
is supported by the record in this case. First, De-
fendant claims that there is no evidence that any
doctor had deemed Plaintiff unable to work at the
time he left the GE facility on July 7, 2000. In fact,
on July 14, 2000, Plaintiff allegedly told the Center
that he had not seen his doctor in approximately
three weeks and that he was having no symptoms.
Def.'s Ex. F-2. Moreover, Defendants argue that the
documents submitted by Dr. Weinstein on August
1, 2000 did not establish that Plaintiff was “totally
disabled.” Dr. Weinstein's notes did not suggest
that Plaintiff's “disability” resulted from a medical
problem, nor did they indicate how Dr. Weinstein
defined “disability.” Furthermore, Dr. Weinstein
never explained how Plaintiff's medical condition
had worsened between June 12, 2000-the date of
Plaintiff's last visit-and July 10, 2000 when *470
Bursell allegedly became “totally disabled.” Fi-
nally, Defendant's decision to deny benefits was
based on the recommendations of three physician
reviewers after five separate reviews.

Based on this evidence, the Court finds that a genu-
ine issue of material fact exists with respect to
Plaintiff's entitlement to STD benefits. Therefore,
summary judgment of this claim is not appropriate.

2. LTD and Other GE Benefits

Plaintiff argues that GE failed to initiate the LTD
application process, as provided in the Handbook.
Plaintiff claims that, if the Court determines that
Defendant incorrectly denied his claim for STD be-
nefits, the Court should also grant summary judg-
ment with respect to his LTD claim. However, the
Court has determined that summary judgment is in-
appropriate as to the STD claim. Because Plaintiff's
claim for LTD benefits turns on his STD claim, it

follows that Plaintiff is not entitled to summary
judgment of the LTD claim. This is also true with
respect to Plaintiff's claim for other GE benefits.

3. Attorney Fees

[9] In ERISA cases, an award of attorneys' fees
may only be granted to the prevailing party. See
Martin v. Blue Cross & Blue Shield, 115 F.3d 1201,
1210 (4th Cir.1997). Because Plaintiff is not en-
titled to summary judgment on any of his substant-
ive claims, Plaintiff is not a prevailing party and is
not entitled to attorney fees at this time.

E. Defendant's Motion for Summary Judgment

1. Plaintiff's State Law Claims

[10] In his Complaint, Plaintiff asserted claims for
breach of contract and violation of the NCWHA.
Defendant removed this case to federal court,
claiming that Plaintiff's claims are governed by
ERISA. In his summary judgment brief, Plaintiff
concedes that ERISA governs his claims and seeks
relief under § 502(a)(1)(B).

“With certain stated exceptions, ERISA preempts
‘any and all State laws insofar as they may now or
hereafter relate to any employee benefits plan’ gov-
erned by ERISA.” Powell v. Chesapeake & Potom-
ac Tel. Co., 780 F.2d 419, 421 (4th Cir.1985)
(quoting 29 U.S.C. § 1144(a)). The Supreme Court
has held that the preemptive scope of ERISA is
broad, and “[a] law relates to an employee benefit
plan ... if it has a connection with or reference to
such a plan.” Shaw v. Delta Air Lines, Inc., 463
U.S. 85, 96-97, 103 S.Ct. 2890, 77 L.Ed.2d 490
(1983). Because Plaintiff's state law claims are
clearly preempted by ERISA, Defendant's motion
for summary judgment will be granted as to these
claims.

2. Plaintiff's Jury Demand

[11] Defendant argues that Plaintiff's demand for a
jury trial should be stricken because claims to re-
cover benefits under an ERISA plan must be tried
before the court, rather than a jury. See Biggers v.
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Wittek Indus., Inc., 4 F.3d 291, 297-98 (4th
Cir.1993); Ellis v. Metro. Life Ins. Co., 919 F.Supp.
936 (E.D.Va.1996) (striking the plaintiff's jury de-
mand in a suit to recover disability benefits under §
502(a)(1)(B)). Because Plaintiff has no right to a
jury trial in this action, his demand for a jury trial
will be stricken.

3. STD Benefits

Defendant claims that, even under the de novo
standard of review, it is entitled to summary judg-
ment of Plaintiff's claim for STD benefits. Defend-
ant claims that Plaintiff was not entitled to STD be-
nefits because (1) Plaintiff was fully functional dur-
ing the relevant time period, except when at GE; (2)
Disability Center claims *471 personnel and two
physician reviewers believed that Plaintiff's prob-
lem was an HR issue rather than a medical disabil-
ity; and (3) Plaintiff initially expressed reluctance
to apply for HR disability benefits and may have
exaggerated his symptoms for potential secondary
gain. In response, Plaintiff claims that he was en-
titled to disability benefits under the STD plan if he
was unable to perform his job at GE and all of his
treating physicians found that he was unable to do
so.

As discussed above, the evidence before the Court
creates an issue of fact as to whether Defendant
properly determined by Plaintiff was not “totally
disabled” under the STD plan. Accordingly, De-
fendant is not entitled to summary judgment of
Plaintiff's STD claim.

4. LTD and Other GE Benefits

Defendant argues that it is entitled to summary
judgment with respect to Plaintiff's claim for LTD
benefits. Defendant stresses that GE does not ad-
minister the LTD plan. In addition, Defendant ar-
gues that it did not initiate Plaintiff's claim for LTD
benefits because Plaintiff had not qualified for STD
benefits, which is generally a prerequisite to receiv-
ing LTD benefits. Thus, Defendant contends that
Plaintiff's cause of action for LTD benefits has not
yet accrued and is not ripe for review at this time.
See Cotter v. E. Conference of Teamsters Ret. Plan,

898 F.2d 424, 428-29 (4th Cir.1990) (“An ERISA
cause of action does not accrue until a claim of be-
nefits has been made and formally denied.”).

In response, Plaintiff claims that Defendant is liable
for LTD benefits because Defendant failed to sub-
mit his claim to MetLife as provided in the Benefits
Handbook. Plaintiff directs the Court's attention to
Carter v. General Electric Co., 2001 WL 170464
(N.D.Ill. Feb. 20, 2001), where the court denied
GE's motion for summary judgment under similar
facts. In Carter, the court stated that “the only reas-
on Carter was not eligible for [LTD] benefits is be-
cause GE denied her claim for STD benefits.” Id. at
*7. Because the court found that questions of fact
remained with respect to the STD claim and the
plaintiff's LTD claim hinged on her STD claim, the
court denied GE's motion for summary judgment on
the LTD claim.

As in Carter, the Court finds that summary judg-
ment is not appropriate with respect to Plaintiff's
LTD claim. If the Court ultimately determines the
Plaintiff is entitled to STD benefits, Plaintiff may
also be entitled to LTD benefits. The same is true
with respect to Plaintiff's claim for other GE bene-
fits. Accordingly, Defendant's motion for summary
judgment must be denied as to these claims.

CONCLUSION

For the reasons discussed above, Plaintiff's Motion
for Summary Judgment will be DENIED and De-
fendant's Motion will be GRANTED IN PART and
DENIED IN PART. Plaintiff's state law claims are
DISMISSED, and Plaintiff's demand for a jury trial
is STRICKEN.

SO ORDERED.

E.D.N.C.,2003.
Bursell v. General Elec. Co.
243 F.Supp.2d 460
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